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B-176919\ April 16, 1973

Mr, Charles Xieken
Attorney at Law

70 Totten.Pond Road

Waltham, Masnachusetts (02154

Attention: Jerry Cohen, Ezq.

Gantlemant X

Refersnce ia made to your letter of Jamusry N7, 1973,
end prior correspondence, protosting, on behalf of tha Korton
Commany, the sole-source award of a contract lo, ¥33557«72«Ca
0947, to Ths Carborundum Company, under requast for proposals
No, I'33657~72-R~0947, issued by tha Cunship Progrem Office,
Aeronnuticel SBystems Division, Wright-Patteraon Air Force
Base, Ohio, :

Regotintione pertaining to the contrnct were coapleted on
R June 16, 1972, end eward was made on August 7, 1972, The cone
. tract was for a cuantity of ceramic armoy panelz and ballistic
curtaing to be used in modifying C-130 eireratt to an AC-1302
aircraft gqunship configuration, A Carborundum representative
adviged et a conference held in our Off'ice.on Jarch’9, 1973,
that the contract has been corpleted, 7The controcl was nego-
tiected under 10 U,8,C, 2304%(a)(2), which euthorives the use
of negotiction yrocedures in the case of yublic oxigency, and
o clasg determination and findings signed by the Assistant
Recratary of ths Air Forze (Installations & Logistics).

The procurerent wvas a poart of the AC-170E punship PAVE
SPLNTIE production program which had & DOD precedenze rating'
of )l.3, lorce sctivity desigmator of ) (xd o DX industricl
miority under DS resulation L. The purchase requast involved
herce indicated that the procurement wvas to be sole~-aciuxrce from
The Cerborundun Company, The sole-sovree Justification in tho
purchase request stated:

This procurement provides for the acquisition of wquipment
to be used in modifying sircraft into PAVE BPLCTRE cone
fipuration on an expedited basiz, Cryborundum is the
only contractor huving qualified enginemring backgvound
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on f;hese items bveing procwred, They are the only
knovm source qualified to et the ingtellation
and deployment agchedules set forth in Hq USAR
directed progran, ’

The substance of the jwwtest is that thexy were nampetitive
caramic armor manufacturera, including liorton, which mrke the
pane item, You contended thai the procurensat was awarded
contrary to the provieions or 10 U,5,C, 230%(g) vhich provide;

In all negotiated procurements in exqess of
$2,500 in which rates or prices ave not fiiwd by
law or regulation and in vhich time of delivary
will permit, proposals, # ¥ ¥ shall be solicited
from the maximuwna nuzber of qualified sources con=
sistent vith the nature and requirewsnts of the
supplies or services to be provured, ¥ ¥ #,
(Baphasis added, )

Hovever, competition is required only whens time of delivery
w21l permit., B-l72542, July 2, 1971, and B.174068, Dacember 7,

1972,

In the inatent case, the contracting officer Justified
the sole-source procuvement basis an followa:

The buying office: is aware that public exigency
does not remove tha requirement to obtaoin competition
1P poosible, ilowever, by the tiwe vrogren direction
was received there waas no alternavive vut to contruct
on & pole cource basis, Iiq USAF message 1214302 Apr
72 (8) requasted Pudgetary estimates for several dife-
Terent quantities of ajreraft and eqtublished Hovember
1972 as the deployment datc for the modified alrcraft,
As a result of this measare, the Gunthip Program Office
submitted an acquisition plon on 18 April 1972 vaich
ctated that to nset the reauwlred deployment date pro-
(reva eporovel vowld C v reqidred not later than 1 laoy
1972, Progrem direction was not received until 31 May
1972 through Hg USAF message 3121327 lay 72 (0)., Thio
message directed a planning conference bve held at-
Aeroneutical Systems Division to establish a detalled
nodificotion schedule, Tho delivery schedule estabe
lished at the conference was 24 December 1972,

15 Janwary 1973 end 30 Jenwary 1973 for soch of the
three aireraft, respectively, Procurement Authorization/
Budget Authorization was not received until 26 June 1972
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vhich necessitiated that tue aiverefi delivery schedule
be revined to 3 Junuary 1973, 15 January 1973 end

30 January 1973, respectively, To maei the aireraft
delivary tghadule, the delivery scheduls Por armor
was eotablished as 15 August 1972, 29 August 1972

end 12 Beptexber 1972 per ship sot respectively, As
inntallation of the armor wust commence belore any
other aircraft mxlification is possible, the delivery
schedule for the ammor is paramount in maeting the
aircrafy delivery dotas, As the eymor delivery
schedule necessary to swpport the required aireraft
delivery ochedule only provided seventy-six days
boetwaen program approvel and the first delivery of
axrior, it 15 quite obvious that there was tbsolutely
no procurement lead time avellahle to procesa a
compretitive procurement,

Althopgh uge of the "public exigency” exception doss not
in aniof itxelf cloak the contracting officer with authority to
yrocure itemyi on a poncompetitive banls, he 18 vested with
considerable amownt of discretion to determine the amount of
cowpetitim conelstant with the exigency situntion, Bee
B-174026, February 8, 19723 B-1725ka, Jwly 2, 1971, Further-
mory, it hus been the consistent policy of our Of.ce not to
question the contxacting officer's decision to make a role-
pource avard unless i¢ is clear from the vritten record that
hs acted in an arbitrary or capriciov: monner in abuse of that
diceretinn, B-17h028, February 8, 1972; B-172542, July 2, 1971;

© B=106659, swly 18, 1969; U4 Comp, Gen. 550 (1965),

In the instent cmve, the record astablishes that the
contracting officer condueted negotiastions only with Carborun-
dum because he believed that there was not sufficiont lead
time to cop 'uet the procurensnt on & competitive basis, We
are unsble 4o conclude that the contracting officer acted
arbitrarily or cepriciously in avarding the contract to Car-
borindun o1 & Sole-source besyis, Since w2 cre uneble to oo
conclude, @ sete no legal busis upoa vhich ve mey objeet to
the adrinistrative determination in thin matter., B-15892k,
October 5, 16506,

Hove'ver, we note that the Aixr TForce hay adviged that while
vhe subject contract conteins an option for sdditionsl sets of
ermor, full consideration will be given to corpetitive vrocuree
rent in preference to exercising the opiion should additional
requirerents arise, In view of the faet that you have indie.
cated that Norton cen deliver armor as quickly as eny other
nanutecturer since it has a continuowsly oparuting ermor
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production group and can furnish = guotation within & matter
of days after being requented, we sre by a aséparate letter
revormeanding that tha Seceretary of the Alr Force tnke steps
to anaure that competition will be fastered in patisfying
future requirements,

Sincerely yours,

PAUL G, DEMBIING

For ithe Coamptroller (Genwral
of the United Stabes
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